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Introduction
AMERICAN HOMELESSNESS is traditionally thought of as a social
problem, properly addressed by various local and state government
agencies. As the federal government has receded, many private institutions, such as religious and community-based organizations, have
stepped in to fill the remaining gap. Because few Americans think of
homelessness as a justice system problem, there is little public pressure on the justice systems to address homelessness, and the courts
believe that it is not their problem.
But it is their problem, particularly in the case of people who are
"chronically" homeless.1 While some people live on the streets for
only a short period, 2 many are not so lucky. These members of the
homeless population fall into the chronically homeless category and
often spend their lives cycling through various public and private
agencies-literally until they die. Most Americans recognize this grisly
phenomenon as a national disgrace, but too few think that proven
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1. "In general, a chronically homeless person is an unaccompanied disabled individual who has been continuously homeless for over one year." U.S. Dep't of Hous. & Urban
Dev. ("HUD"), Chronic Homelessness, http://www.hud.gov/offices/cpd/homeless/
chronic.cfm (last visited Oct. 15, 2007) (working definition).
2. Telephone interview with Michael Stoops, Executive Dir., Nat'l Coal. for the
Homeless, in San Diego, Cal. (Oct. 29, 2007).
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ways exist to constructively address it. This Article suggests that it is the
duty of the nation's justice systems to take the lead in meeting this
challenge, and furthermore, the justice systems have, at their disposal,
mechanisms capable of diminishing, and even resolving, the scandal
of chronic homelessness in the United States.
Members of America's chronically homeless sub-populations,
whether because of their homelessness, mental illness, or substance
abuse, often rotate through the nation's justice systems.3 As such, justice systems stand in the unique position of being able to confront the
problem of chronic homelessness at a number of points. Justice systems can help the chronically homeless by preventing criminal recidivism. American justice systems already have mandates to prevent
criminal recidivism, but they often do not comply with these mandates. In this sense, this Article is about simple integrity: complying
with existing law.
California law directs sentencing judges to deal with criminal defendants in a manner that will likely keep them from committing
crimes in the future. 4 Implicit in the duty to prevent criminal recidivism is the duty ofjustice systems to address the underlying causes that
lead to criminal behavior. 5 Thus, for the chronically homeless, a justice system bears the duty to address the issues that cause homelessness-such as poverty, mental illness, and substance abuse-all of
which can lead to criminal recidivism amongst these individuals.
One of the major reasons behind the failure ofjustice systems to
address homelessness is that judges, parole and probation officers,
3. Margot B. Kushel et al., Revolving Doors: Imprisonment Among the Homeless and Marginally Housed Population, 95 AM. J. PUB. HEALTH 10, 1747 (2005).
4. See CAL. PENAL CODE § 1203(b)(1) (Deering 2005).
[I]f a person is convicted of a felony and is eligible for probation, before judgment is pronounced, the court shall immediately refer the matter to a probation
officer to investigate and report to the court, at a specified time, upon the circumstances surrounding the crime and the prior history and record of the person,
which may be considered either in aggravation or mitigation of the punishment.
Id.; see also People v. Carbajal, 899 P.2d 67, 70 (Cal. 1995) (holding that probation is generally reserved for convicted criminals whose conditional release into society poses minimal
risk to public safety and promotes rehabilitation); People v. Peck, 61 Cal. Rptr. 2d 1, 6 (Ct.
App. 1996) (holding that the sentencing court has broad discretion to determine what
conditions should be imposed in granting probation).
5. See CAL. PENAL CODE § 1203.10) (stating that "courts may impose ... other reasonable conditions . . . for the reformation and rehabilitation of the probationer");
Carbajal,899 P.2d at 70 (holding that "courts have broad discretion to impose conditions
to foster rehabilitation and to protect public safety pursuant to Penal Code section
1203.1"); People v. Lindsay, 13 Cal. Rptr. 2d 676, 677 (Ct. App. 1992) (holding that court
has authority to forbid probationer from engaging in conduct which, while not criminal, is
reasonably related to crime or future criminality).
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prison and jail officials, mental health practitioners and administrators all seem largely content to perform their roles narrowly and in
isolation, rather than taking into account external factors and secondary effects that lead homeless criminals to repeat their crimes. Justice
systems need systemic reform, which will require cooperation among
various components and the creation of mechanisms to assist in this
cooperation. Many locales have partially implemented some of the
necessary mechanisms and cooperative measures described here, but
this author knows of no American locale where they have all been put
in place together.
This Article grew from a congressional initiative aiming to end
chronic homelessness within ten years in major American cities, 6 and
presents San Diego, California as a case study. San Diego remains the
only city thus far to include a 'Justice Systems" component in its plan
to end chronic homelessness.
Part I provides a brief overview of how America's homeless problem has evolved over the past half century. Part II discusses the creation of the Leadership Council to End Chronic Homelessness in
response to the growing homelessness problem. Part III explores various components of the justice system in San Diego County that have
been effective in treating some of the underlying causes of homelessness, as well as some components that have been ineffective, together
with recommendations on how to improve these components. Part IV
concludes by encouraging cities throughout America to adopt similar
justice system programs aimed at ending chronic homelessness in the
United States.
I.

Why Is There Homelessness in the World's Richest

Country?
After World War II, the booming postwar economy alleviated
homelessness for the vast majority, 7 but by 1994, welfare caseloads had
reached a historic high of 5.1 million families." In response, the Clinton administration eliminated the welfare program created by the Social Security Act of 1935, and replaced it with a program containing
stricter eligibility requirements, limited support periods, and no obli6.
7.

Services for Ending Long-Term Homelessness Act, S. 2937, 108th Cong. (2004).
Barbara Duffield, Poverty Amidst Plenty: Homelessness in the United States, in INTERNA-

TIONAL PERSPECTivES ON HOMELESSNESS

8.

JANET

M.

196 (Valerie Polokow & Cindy Guillean eds., 2001).

CURRIE, THE INVISIBLE SAFETY NET: PROTECTING THE NATION'S POOR CHIL-

DREN AND FAMILIES 1

(2006).
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gation to match state spending on welfare-all aimed at shifting most
public assistance recipients off the welfare rolls.9
Beginning in the 1960s, another wave of individuals became
homeless due to the deinstitutionalization of state mental hospitals.1 0
Several factors led to deinstitutionalization: legal advocacy by civil libertarians on behalf of people "warehoused" in state mental hospitals,
the development of more effective psychotropic drugs1 promising
better symptom control, and federal legislation' 2 that shifted the burden from the government to the community with the establishment of
"Community Mental Health Centers."' As a result, state governments
released a large number of mentally-ill patients and closed down many
state mental hospitals during the 1970s and 1980s.14 Tragically, the
communities were unprepared to handle this burden and lacked the
resources to effectively assist this population. 15 While mental patients'
freedoms were allegedly advanced, for many-for example, by eliminating involuntary institutionalization-this freedom came at the
price of living and dying as forgotten outcasts in the streets.
The real avalanche of homelessness hit the streets in 1981, after
President Ronald Reagan signed the Kemp-Roth Tax Cut, 16 essentially
gutting the Federal Housing Act of 1949, which financed mass building of temporary postwar housing, providing construction as well as
maintenance of low-income housing for the poor. 17 At the same time,
9. Id.; see Personal Responsibility and Work Opportunity Reconciliation Act of 1996,
Pub. L. 104-193, 110 Stat. 2105 (codified in 42 U.S.C. § 602 (2000)).
10. SENTENCING PROJECT, MENTALLY ILL OFFENDERS IN THE CRIMINAL JUSTICE SYSTEM:
AN ANALYSIS AND PRESCRIvrION 3 (2002) [hereinafter SENTENCING PROJECT], available at
http://www.soros.org/initiatives/ustice/articles-publications/publications/mi_offenders
_20020101/mentallyill.pdf.
11. For further information on psychotrophic drugs, see William Gronfein, Psychotrophic Drugs and the Origins of Deinstitutionalization,32 SOCIAL PROBLEMS, June 1985, at
437-54.
12. See Healthcare Quality Improvement Act of 1986, Pub. L. No. 99-660, 100 Stat.
3743 (codified as amended in 42 U.S.C. § 11101).
13. SENTENCING PROJECT, supra note 10.
14. For a cinematic depiction of these mental hospitals, see SNAKE PIT (20th Century
Fox 1948) and ONE FLEW OVER THE CUCKOO'S NEST (Fantasy Films 1975).
15. John A. Talbott, Forwardto THE HOMELESS MENTALLY ILL: A TASK FORCE REPORT OF
THE AM. PSYCHIATRIC ASS'N, at xiii (1984); see generally E. FULLER TORRE', OUT OF THE
SHADOWS: CONFRONTING AMERICA'S MENTAL ILLNESS CRISIS (2d ed. 1998); RAELJEAN ISAAC
& VIRGINIA C. ARMAT, MADNESS IN THE STREETS: How PSYCHIATRY AND THE LAW ABANDONED
THE MENTALLY ILL (2000).

16.

Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, 95 Stat. 172 (codified as

amended in scattered sections of 26 U.S.C.).

17. Housing Act of 1949, ch. 338, § 2, 63 Stat. 413 (codified as amended in 42 U.S.C.
§ 1441) (providing federal aid to assist in slum-clearance, community development, and
redevelopment programs).
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federally-funded urban renewal saw the destruction of hundreds of
low-income single room occupancy hotels ("SROs") in the nation's
cities in order to make room for more modern developments. 1 8 The
founder of the National Coalition for the Homeless, New York attorney Robert Hayes, opined that there are three causes of homelessness:
"lack of housing, lack of housing, and lack of housing."' 9
Other factors of societal ill health have played into the homeless
equation: (1) the advent of a television-besotted society, fueling a rise
in nihilism and sense of powerlessness-resulting in a very real incompetence in life for many; 2° (2) the soaring divorce and single parent
rate since 1963;21 (3) the parallel rise of drug abuse; 22 and (4) the
increasingly unforgiving and impersonal nature of modern American

life. 23

Recent studies estimate the numbers of American homeless
adults at some 2.1 million, 2 4 although the 2000 federal census only
found 170,706 homeless persons. 25 The former number bears an eerie
similarity to the number of low-income housing units needed in
America: 1.7 million.2 6 Without significant federal government support, most local jurisdictions, neighborhood churches, and non-profit
organizations struggle unsuccessfully to fully address their citizens'
18.
19.
(Dec. 4,
20.
21.
(2006).

Duffield, supra note 7, at 199.
Interview with Robert Hayes, Founder, Nat'l Coal. for the Homeless, in L.A., Cal.
1986).
See ALAN BLOOM, THE CLOSING OF THE AMERICAN MIND 47-61, 188-222 (1988).
See DANIEL PATRICK MOYNIHAN & PAMELA KORSMEYER, FUTURE OF THE FAMILY 32

22. See DAVID MusTo, THE QUEST FOR DRUG CONTROL: POLITICS AND FEDERAL POLICY IN
A PERIOD OF INCREASING SUBSTANCE ABUSE, 1963-1981, at 1-38 (2002).
23. Interview with Gary Blazi, Professor, Univ. of Cal., L.A. Sch. of Law, Founder, Los
Angeles Homeless Litig. Team, and one of the nation's foremost experts on homelessness,
in L.A., Cal. (Jan. 4, 2007); see generally KIM HOPPER, RECKONING WITH HOMELESSNESS
(2003); LOUIS UCHITELLE, THE DISPOSABLE AMERICAN: LAYOFFS AND THEIR CONSEQUENCES

(2006).
24. MARTHA R. BURT & LAUDAN Y. ARON, HELPING AMERICA'S HOMELESS 46, tbl.1
(2001) ("In 1996, an estimated 637,000 adults were homeless in a given week. In the same
year, an estimated 2.1 million adults were homeless over the course of a year. These numbers increase dramatically when children are included, to 842,000 and 3.5 million,
respectively.").

25.

ANNETTA C. SMITH

& DENISE I.

SITIONAL SHELTER POPULATION:

SMITH, U.S. CENSUS

BUREAU,

EMERGENCY AND TRAN-

2000, 5 tbl. 1 (2001), available at www.census.gov/prod/

2001 pubs/censrO1-2.pdf.

26.

DANILO PELLETIERE, NAT'L Low INCOME Hous. COAL., THE RENTAL HOUSING AF2001 AND 2003 AMERICAN HOUSING SURVEYS 1 (2006),

FORDABILITY GAP: COMPARISON OF

available at http://www.nlihc.org/doc/rentalgap.pdf. In 2003, there were 7.7 million extremely low income ("ELI") renter households and only 6.0 million rental units affordable
to them, resulting in a nationwide absolute deficit of 1.7 million units. Id.
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low-income housing needs. For example, the San Diego Regional Task
Force on Homelessness estimates that more than 9600 San Diego
County residents are homeless, of whom approximately 1400 are
chronically homeless. 27 Although there have been varying degrees of
success, the overall situation remains grim. A quarter century after
President Reagan signed the Kemp-Roth Tax Cut in 1981, it is increasingly evident that the shifting of low-income housing burdens to local
28
communities was a policy failure.

H.

Creation of the Leadership Councils to End Chronic
Homelessness

In January 2003, Congress set a national goal to end chronic
homelessness in ten years as a response to the growing homelessness
problem. 29 The Bush administration challenged states around the
country to create their own ten-year plans to end chronic homeless31
ness.3 0 Responding to the challenge, the Rockefeller Foundation
called a carefully structured national meeting.3 2 With institutional
partners, it announced its intention to fund the establishment of leadership councils to end chronic homelessness in selected American cities. 33 As part of this national effort, the City and County of San Diego,
in conjunction with the local United Way, launched a local collabora27. LEADERSHIP COUNCIL, PLAN TO END CHRONIC HOMELESSNESS IN THE SAN DIEGO REGION 1 (2006) [hereinafter LEADERSHIP COUNCIL PLAN], available at http://www.uwsd.org/
our-focus/files/united-way-will-distribute-millions/ptech-sept-06.pdf.
28. The author posits that the Kemp-Roth Tax Cut is a failure to those who believe
that society has the obligation to provide necessities for all of its members.
29. Services for Ending Long-Term Homelessness Act, S. 2937, 108th Cong. (2004).
30. U.S. INTERAGENCY COUNCIL ON HOMELESSNESS, THE 10-YEAR PLANNING PROCESS To
END CHRONIC HOMELESSNESS IN YOUR COMMUNITY: A STEP-BY-STEP GUIDE 1 (2005). Along
with a strong commitment from city mayors or county executives, the ten-year planning
process requires: (1) long-term commitment from the first planning steps to full implementation; (2) staff time and energy; (3) willingness to engage diverse stakeholders and
forge new partnerships; and (4) ability to think creatively about old problems and existing
resources. Id. at 7.
31. For more information about the Rockefeller Foundation, see Rockefeller Found.,
About Us, http://rockfound.org/about-us/about-us.shtml (last visited Oct. 29, 2007)
("The Rockefeller Foundation was established in 1913 byJohn D. Rockefeller, Sr., to 'promote the well-being' of humanity by addressing the root causes of serious problems.").
32. See Press Release, Rockefeller Found., Nine Partners Join Together to Galvanize a
National Effort to End Long-Term Homeless (Nov. 23, 2004), http://www.endlongterm
homelessness.org/downloads/news/Press-release-Nine-PartnersJoinTogether (Rockefeller_.Fdn) .pdf.
33. Id. To date, over twenty-four cities have authored completed Ten-Year Plans and
over 190 cities have Ten-Year Plan processes underway. U.S. INTERAGENCY COUNCIL ON
HOMELESSNESS-CITY AND COUNTY 10-YEAR PLAN UPDATE (2005) [hereinafter PLAN UPDATE], available at http://www.ich.gov/library/0-year-plan-cities.pdf.
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tive to create the Plan to End Chronic Homelessness in the San Diego Region34 ("Plan"). And in October 2006, the San Diego City Council
voted unanimously to adopt the regional Plan.3 5 The Plan gathers its
executive direction from a Leadership Council ("Council") of wellrespected community members dedicated to ending homelessness in
San Diego by 2012.36
The Plan focuses on creating permanent housing for the chronically homeless and establishing preventive strategies3 7 to keep persons
from becoming homeless. What distinguishes San Diego's Plan from
all other local plans is the inclusion of a Justice Systems Committee
section, which outlines various legal components of the Plan.3 8 The
author was initially asked to serve on the Council in San Diego-the
only judge so invited nationwide.3 9
As an advisor, the author focused on the problems of chronically
homeless individuals-in relation to the justice system-from parole,
to jail and prison, to misdemeanor and domestic violence courts, to
mental health courts, to the landlord/tenant departments. The findings of this focus were incorporated into the Plan 40 and will be discussed in this Article.
41
("CommitThe Plan established a Justice Systems Committee
tee") comprised ofjudges, attorneys, and public and private officials.
LEADERSHIP COUNCIL PLAN, supra note 27.
35. Maureen Magee, Plan to End Homelessness Approved, SAN DIEGO UNION TPIB., Oct.
24, 2006, at B1.
36. LEADERSHIP COUNCIL PLAN, supra note 27, at 1.
37. See infra Part III.
38. LEADERSHIP COUNCIL PLAN, supra note 27, at 14.
39. Interview with Philip Mangano, Executive Dir., U.S. Interagency Council on
Homelessness, D.C., in San Diego, Cal. (Jan. 20, 2005).

34.

40.

LEADERSHIP COUNCIL PLAN,

supra note 27, at 14, 21-22.

41. Participants: Judge Robert C. Coates, San Diego Super. Ct.;Judge Timothy Tower,
San Diego Super. Ct.; former Judge Susan Finlay, San Diego Super. Ct.; Victor Barr, Deputy City Attorney; Kathleen Belville, Landlord's Attorney; Benny Benavides, Dist. Admin'r,
Cal. Dep't of Corrections Parole, San Diego County; Sandra Berry, Super. Ct. Comm'r;
Larry Beyersdorf, Chief, N. County Div., Office of Pub. Defender; Steve Binder, San Diego
Deputy Pub. Defender; Hannah Cohen, Consultant, PTECH Leadership Council; Richard
Conklin, Dir., Inmate Servs. Div., San Diego County Sheriff's Dep't; Lynn Dover, Landlord's Attorney, Kimbell Tirey & St. John; Piedad Garcia, Ph.D., Dir., Systems of Care,
County Mental Health Dep't; Michael Herrin, San Diego Deputy City Attorney; Vincent
laria, Prob. Officer (Chief), San Diego County; Joseph Kownacki, Chief Attorney, Misdemeanor Div. Downtown, Office of the Pub. Defender; Karna Lau, Prob. Officer (REACH
Program); John Liening, San Diego Police Officer (SIP); Rupert Linley, Chief Prosecutor,
San Diego City Attorney's Office; Ed Obayashi, Deputy Pub. Defender; James Pauley, Dir.,
Volunteers in Parole, San Diego County; Al Pavich, Executive Dir., Vietnam Veterans of
San Diego, Inc.; Angie Reddish-Day, San Diego City Attorney's Office; Ann Sasaki, Ph.D.,
Jail Psychologist; Richard Schnell, Sergeant, San Diego Police Dep't; Richard Steiner, At-
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The Committee's task was to create process descriptions and plans,
which together could form a workable fabric to prevent individuals
from becoming homeless or assist homeless individuals find housing.
III.

The Justice System and Its Components: Mechanisms to
Be Created, Reinstated or Modifed

One can analogize the current state of the justice system's work
with chronic homelessness to a lifeboat suffering with dozens of holes
in its bottom. Success for those in the lifeboat can be achieved only by
plugging all of the holes, and keeping them closed. One open hole
can conceivably sink the entire boat. Thus we must take a comprehensive approach to actually plug the present holes in the justice system,
by which people become, or remain, homeless. The following subsections present recommendations for how the justice system and its
components can do its part in solving chronic homelessness.
America's courts, jails, prisons, and parole programs-with their
attendant mental health and substance abuse components-are populated by many individuals who, before or after leaving their official
justice contact, find themselves homeless. At the very least, an implicit
legal obligation exists for these governmental agencies to assist and
prepare these individuals for successful re-entry back into society. 42 In
many instances, clear statutory mandates require these agencies to do
what is reasonably necessary to prevent the individual's return to the
4
justice system. 3
For chronically-homeless individuals, these agencies can only accomplish their goals if the person does not become homeless again.
There has recently been a visible public interest in intelligent re-entry
from California prisons; however, no such public examination has yet
occurred regarding local jail re-entry in California. 44 The state's local
jails account for roughly ten times the number of persons who re45
enter society from California's prisons.
As chronically-homeless individuals exit the various courts or custody, mechanisms need to exist to afford them immediate access to
torney, Legal Aid Soc'y; Ken Worthington, County of San Diego Prob. Dep't, Charles R.
Dyer, Dir., San Diego County Pub. Law Library.
42. See supra note 5 and accompanying text.
43. See supra note 4 and accompanying text.
44. Interview with William Kolendar, Sheriff, San Diego County Sheriff's Dep't, in San
Diego, Cal. (July 7, 2006).
45. Interview with Richard Conklin, Dir., In-Custody Treatment Servs., San Diego
County Jail, in San Diego, Cal. (Jan. 20, 2005).
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appropriate housing. Beyond this, other services need to be available
if the homeless individual suffers from other ailments, such as mental
illness or substance abuse, in order to resolve the underlying conditions causing homelessness and criminality. Finally, monitoring mechanisms must exist to assure that each individual will remain housed or
in treatment. If an individual does not remain compliant, he or she
must be immediately returned to an integrity source (like ajudge) so
that the judge can appropriately address the issues, put incentives in
place, and resume progress.
A.

Criminal Courts

1. Misdemeanor Court
California law defines a misdemeanor as a crime for which a person, if convicted, may be placed in jail, but not state prison. 46 Homeless people typically appear in misdemeanor courts charged with
minor crimes such as illegal lodging, drinking in public, and
47
loitering.
Approximately four hundred chronically-homeless persons cycle
through the San Diego Vista, El Cajon, and Chula Vista misdemeanor
courts each month. 48 Courts and other justice systems do precious little today to prevent recidivism within this sub-population. Courts have
an arguable legal and ethical duty to prevent criminal recidivism with
each person. In addition, criminal defense counselors are fiduciaries,
which means they have the duty to labor for the long-range best interests of their clients. 49 In short, no one involved in the criminal justice
system can feel good about the present, ineffectual revolving door.
Busy court calendars mean that local judges lack the ability to
conduct detailed assessments of each offender in order to get each
one into meaningful rehabilitation. Counselors and probation officers
should conduct individual assessments at appropriate intervention
46.

CAL. PENAL CODE § 19

47.

STEVEN

STREETS

BINDER,

(Deering 2005).

THE HOMELESS COURT PROGRAM:

13 (2002) [hereinafter

TAKING THE COURT

HOMELESS COURT PROGRAM],

TO THE

available at http://www.

abanet.org/homeless/HCPManual.pdf.
48. Since nobody bears a label when they appear in court, this estimate is a consensus
based on client interviews and attorney knowledge. This group includes for the defense:
Larry Beyersdorf, Chief, N. County Div., Offices of the Pub. Defender of San Diego County;
Steve Binder, Deputy Pub. Defender, and Founder, San Diego Homeless Court Program
("HCP"); and for the prosecution: Lea Fields, Chief, Neighbor Prosecutor Unit, San Diego
City Attorney.
49. "A lawyer shall act with reasonable diligence and promptness in representing a
client." Model Rules of Prof'l Conduct R. 1.3 & cmt. (2006).
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points-in the custodial setting for convicted individuals prior to sentencing, and in court for those out of custody. The individuals can
perform such assessments quickly, particularly with the electronic data
available today. By making these assessments before the court considers probation or sentencing, the court will thus be able to consider
and order an individualized probation plan for each offender. Thereafter, the court will have to maintain reporting oversight and other
integrity mechanisms-either by referring the individual to a probation unit or, less desirably, by setting a series of review hearings before
a judge.
By getting this sub-group of chronically homeless individuals out
of the present revolving door incarceration system, and into an effective, individually-targeted rehabilitation program, the misdemeanor
court can do its part in helping to resolve the homeless problem.
2.

Drug Court

Drug abuse and homelessness often go hand-in-hand. It is not
uncommon to find many homeless drug abusers and alcoholics in major American cities. In San Diego County, over two-thirds of all adult
arrestees test positive for at least one type of illegal drug. 50 Include
alcohol into the figure and the percentages are bound to be much
higher.
State and federal grants fund drug courts.5 1 They use rehabilitative techniques of intensive drug treatment, with increased judicial supervision and accountability of participants, to "eliminate drug use
dependency, reduce recidivism, save California taxpayers money, and
improve the overall efficiency of the court system." 52 This model focuses on eliminating drug-seeking behavior in nonviolent drug of50. CRIMINAL JUSTICE RESEARCH Div., SAN DIEGO ASS'N OF GOV'TS ("SANDAG"), 2006
ADULT ARRESTEE DRUG USE IN THE SAN DIEGO REGION 4 (2007) (indicating that of the adult
arrestees, sixty-nine percent were under the influence of an illegal substance, excluding
alcohol).
51. ROBERT V. WOLF, CALIFORNIA'S COLLABORATIVE JUSTICE COURTS: BUILDING A PROBLEM-SOLVING JUDICIARY 13 (2000), available at http://www.courtinfo.ca.gov/programs/collab/documents/California Story.pdf.
52. CAL. DEP'T OF ALCOHOL & DRUG PROGRAMS, FINAL REPORT TO THE LEGISLATURE:
COMPREHENSIVE DRUG COURT IMPLEMENTATION ACT OF 1999, at 4-5, 15 (2005), available at
http://www.adp.ca.gov / DrugCourts/ pdf/CDCI -FinalReportToLegislatureMarch2005.
pdf; see also C. WEST HUDDLESTON ET AL., NAT'L DRUG COURT INST. ("NDCI"), PAINTING THE
CURRENT PICTURE: A NATIONAL REPORT CARD ON DRUG COURTS AND OTHER PROBLEM SOLV-

(2004) (summarizing research showing the
effectiveness of drug court programs), available at http://www.ndci.org/publications/
paintingcurrentpicture.pdf.
ING COURT PROGRAMS IN THE UNITED STATES
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fenders and juveniles, keeping them off the already crowded
53
traditional court calendars.
A central feature of all drug courts nationwide is the collaborative, rather than adversarial, nature of the proceedings. 54 Prosecutors,
public defenders, probation officers, and treatment counselors participate with the judge in decisions. 55 The judge, rather than acting as
the punishing authority, should act more like a solution seeker, focusing on progress and recovery. 56 Rather than viewing failure as absolute, drug courts view failure as a step to recovery; a chance to learn
and grow from the process.5 7 These courts are well-studied and
58
effective.
A study conducted by the California Department of Alcohol &
Drug Programs ("ADP") concluded that 1068 of 8555 new adult participants from forty-six counties in California (thirteen percent) admitted to the California Drug Court Implementation ("CDCI") drug
court program were homeless. 59 Of these, 868 homeless participants
(eighty percent) obtained housing during the study period, 60 which
emphasizes the importance of direct intervention and placement. The
success of California drug courts indicates that the justice system can
prevent criminal recidivism in homeless drug offenders by focusing
on solving the underlying causes, rather than simply punishing the
behavior. By successfully guiding substance abusers into rehabilitation, drug courts are able to address an underlying cause of chronic
homelessness, reduce the amount of people on the streets, and prevent recidivism.

53. CAL. DEP'T OF ALCOHOL & DRUG PROGRAMS, supra note 52, at 4-5.
54. Nat'l Assoc. of Drug Ct. Prof'ls, Defining Drug Courts: The Key Components,
http://www.nadcp.org/whatis/ (follow "Defining Drug Courts: 10 Key Components"
hyperlink) (last visited Nov. 12, 2007) ("Using a nonadversarial approach, prosecution and
defense counsel promote public safety while protecting participants' due process rights.").
55. Id.
56. Id.
57. Id.
58. Drug courts are only briefly examined here, as they are fully reported elsewhere.
For further information, see HUDDLESTON ET AL., supra note 52.
59. CAL. DEP'T OF ALCOHOL & DRUG PROGRAMS, supra note 52, at 2 (stating that the
purpose of the CDCI program was to expand drug courts to include juvenile courts, dependency drug courts, and family drug courts, as well as expand capacity in existing drug
courts).
60. Id.
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Mental Health Court

Nearly a quarter million individuals with severe mental illnesses
are incarcerated at any given moment-about half arrested for nonviolent offenses, such as disorderly conduct or trespassing. 61 Police are
more than twice as likely to arrest individuals that appear to be mentally ill.62
State courts of general jurisdiction all feature courts which decide
mental status and capacity issues. 63 These courts are often referred to
as mental health courts. The federal justice system, however, goes further-creating a separate supportive court setting to see convicted defendants. The Bureau of Justice Assistance ("BJA") defines their
Mental Health Court Program as
seek[ing] to mobilize communities to implement innovative, collaborative efforts that bring system wide improvements to the way
the needs of adult offenders with mental disabilities or illnesses are
addressed. The goal . . . is to decrease the frequency of clients'
contacts with the criminal justice system by providing courts with
resources to improve clients' social functioning and link
them to
64
employment, housing, treatment, and support services.
65
This type of court is distinct from the LPS Mental Health Court
in that it is a criminal court, not one concerned with civil commitment. Most cities, including San Diego, sadly lack one of these mental
health courts.
Mental health courts would serve a problem-solving or therapeutic function, similar to drug courts, by working with convicted defend66
ants referred to the mental health court department by any judge.
The court would assess these defendants and utilize sanctions and incentives under an individualized case plan. 67 The judge would act as a
61. Robert Bernstein & Tammy Seltzer, The Role of Mental Health Courts in System Reform, 7 UDC/DCSL L. REv. 143, 145 (2003).
62. Id.
63. S. SMITH & R. MEYER, LAW, BEHAVIOR, AND MENTAL HEALTH POLICY AND PRACTICE
589-98 (1987).
64. Bureau ofJustice Assistance, U.S. Dep't of Justice ("DOJ"), Mental Health Courts
Program Overview, http://www.ojp.usdoj.gov/BJA/grant/mentalhealth.html (last visited
Oct. 27, 2007).
65. LPS stands for the Lanterman-Petris-Short Act of 1967. See discussion of LPS
Mental Health Court infra Part III.C.1.
66. See CAL. DEP'T OF ALCOHOL & DRUG PROGRAMS, supra note 52, at 4 (describing the
rehabilitative approach to treating drug offenders); see also Bernstein & Seltzer, supra note
61, at 148.
67. See BUREAU OFJUSTICE ASSISTANCE, DOJ, MENTAL HEALTH COURTS PROGRAMS, available at http://www.ojp.usdoj.gov/BJA/grant/MentalHealthCtFS.pdf (last visited Dec. 21,
2007).
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coach, mentor, and parental figure, encouraging individuals to "find
[their] own recovery." 68 Participants would return to court regularly
to see the judge and a mental health court team comprised of cooperating prosecutors, defense counsel, probation officers, and recovery
and medical personnel. 69 The Committee has suggested that the San
Diego Superior Court gather the statistics necessary to follow the San
Diego District Attorney's recommendation of establishing a mental
70
health court in San Diego.
Critics of the mental health court idea have voiced the following7 : (1) lack of a stable funding source; (2) judiciary's reluctance to
set up more specialty courts; and (3) lack of need. 72 The Committee
concluded that there is enough present dysfunction in the justice system, and that the San Diego Superior Court is large enough to justify
a "fix."' 73 Even if San Diego does not need a permanent mental health

court, the municipality could set aside a court department, or set a
day-per-week or afternoon-per-week calendar for such matters.
A mental health court helps the justice system protect the public
by addressing the underlying mental illness contributing to the indi68. E-mail from Peggy Hora, PresidingJudge, Alameda County Super. Ct., Cal. (May
25, 2006, 10:53:07 PST).
I . . . believe that there is an element of parenting or re-parenting that is therapeutic and that is provided by the relationship with the judge. This is particularly
true in mental health court where so many individuals have lost all their natural
supports at a very young age. The "coach" concept is a little too rigid to get across
the complexity of the relationship. I think there are also elements of the relationship some students have with a good teacher and elements of the relationship
that some protdges have with a good mentor. It is a complex relationship that has
not yet been fully studied and had its working parts identified.
E-mail from Stephanie Rhoades, Judge, Anchorage Third Dist. Ct., Alaska (May 25, 2006,
10:53:07 PST).
69. Bernstein & Seltzer, supra note 61.
70. "I'd like to some day see a mental health court. We don't have one here in San
Diego and until we get some money we probably won't see that happen." Interview by
Carolyn Turgeon, Ctr. for Ct. Innovation, with Bonnie Dumanis, San Diego Dist. Attorney,
in San Diego, Cal. (2005), available at http://www.courtinnovation.org/ (follow "Search"
link and enter "Bonnie Dumanis").
71. Interview with Marilyn James, Chief Evaluation & Planning Officer, San Diego
Super. Ct., in San Diego, Cal. (Jan. 2, 2007).
72. San Diego Superior CourtJudge Roger H. Krauel, who is familiar with these cases,
stated that in order for an effective mental health court to work, there must be continuity
and reliability, in the form of stable funding to maintain the court. Interview by Brian
Messner with Roger H. Krauel, Judge, San Diego Super. Ct., in San Diego, Cal. (Nov. 15,
2005). Because of the resources required, a mental health court cannot sustain itself if it is
only designed to handle one type of case. Id. A specialty court can be an option only when
the case volume is sufficient to keep that court active, and consolidating the hearing of
those cases in one department will produce a desirable uniformity. Id.
73. LEADERSHIP COUNCIL PLAN, supra note 27, at 12.
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vidual's criminal recidivism. Such a court also provides effective treat74
ment options for the mentally-ill individual.
4.

Domestic Violence Court

In San Diego, fifty percent of homeless women are victims of domestic violence. 75 Domestic violence ("DV") courts do not see a large
number of chronically-homeless defendants. However, when homeless
individuals commit domestic violence, they appear, like everyone else,
in DV courts. The downtown San Diego courthouse presently features
two departments specializing in DV criminal matters. 7 6 These departments see an average of five homeless people charged with DV-related
crimes per week. 77 California DV law treats all defendants the same in
terms of sentencing and probation. 78 San Diego DV court judges,
however, have started to pay special attention to homeless defendants
in hopes of increasing the number of individuals who succeed in probation. 79 Courts everywhere should follow this example.
When a defendant is placed on DV probation, the probation officer helps the defendant stabilize his or her situation. Once the defendant is stabilized, the probation officer assists the individual in
enrolling in a year-long, weekly Domestic Violence Recovery Program,
along with substance-recovery and parenting classes. 80 The probation
officer has a list of community resources, including sober living recovery placements, mental health treatment centers, and other programs
to assist the DV defendant.
Domestic violence occurs within every human sub-population. By
intelligently dealing with this problem within the homeless population, DV courts reduce homelessness in two ways: by reducing recidivism by the individual and by reducing the number of DV victims who
become homeless as a result of the crime.
74. Bernstein & Seltzer, supra note 61, at 148.
75. NAT'L COAL. FOR THE HOMELESS ("NCH"), DOMESTIC VIOLENCE AND HOMELESSNESS
(2007), http://www.nationalhomeless.org/publications/facts/domestic.pdf.
76. Departments 9 and 10 of the San Diego Downtown Courthouse, 220 West Broadway, San Diego, CA 92101.
77. Interview with Susan P. Finlay, formerJudge, San Diego Super. Ct., in San Diego,
Cal. (Sept. 30, 2007) [hereinafter Finlay Interview (Sept. 30, 2007)].
78. See CAL. PENAL CODE § 173.5 (Deering 2006).
79. Finlay Interview (Sept. 30, 2007), supra note 77.
80. See CAL. PENAL CODE § 273a(c)(3)(a); Comm'n on Homelessness & Poverty, Am.
Bar Ass'n, Homeless Courts, http://www.abanet.org/homeless/homelesscourts.shtml
(last visited Nov. 7, 2007).
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Other Components of the Criminal Justice System

Police officers, jails, parole, rehabilitation programs, and substance abuse treatment programs all comprise the criminal justice system. The following sections present recommendations on how to
solve chronic homelessness and prevent criminal recidivism before,
during, and after custody.
1.

Citation Issuance-The Criminalization of Homelessness

Presently, many cities try to solve the problem of homelessness by
issuing citations for minor infractions such as sleeping on the sidewalk
or trespassing on private property. 8 1 In other words, cities attempt to
solve the problem by criminalizing the behavior caused by homelessness. This is not a workable long-term solution. Presumably, homeless
people are on the streets because they are (1) mentally ill, (2) substance abusers, or (3) poverty-stricken. Mentally ill, intoxicated, or
poor individuals will not have the mental capacity to timely appear in
court or the financial means to pay for their fines. Regardless of why
these individuals fail to appear, their nonappearance precludes the
court from helping them access desperately needed services such as
employment, housing, public assistance, and treatment programs.
The cost of an emergency shelter bed can range from three dollars a night to forty dollars a day for the average transitional shelter
bed with support services.8 2 In contrast, incarceration in the city jail
costs an estimated sixty to seventy dollars per night. 83 A survey of nine
cities showed that on average, jail costs were two to three times the
cost of supportive housing. 84 If the inmate requires mental health services, the cost of incarceration increases.
In 1989, it was not unusual for a homeless San Diegan to carry a
pocket full of twenty or more citations.8 5 In fact, more than a few people on the streets possessed fifty to one hundred warrants for "dis81.

NCH &

NAT'L LAw CENTER ON HOMELESSNESS

&

POVERTY,

A

DREAM DENIED: THE

CRIMINALIZATION OF HOMELESSNESS IN U.S. CITIES 9 (2006) [hereinafter HOMELESSNESS &

POVERTY], available at http://www.nationalhomeless.org/publications/crimreport/report.
pdf.
82. Anitra L. Freeman, Homelessness & Poverty: Homeless Not Helpless, http://www.
anitraweb.org/homelessness/faqs/helping/hosting.html (last visited Dec. 2, 2006).
83. FY 2004 Costs ofIncarceratzon and Supervision, THIRD BRANCH (Admin. Office of the
U.S. Courts Office of Pub. Affairs, D.C.), May 2005, available at http://www.uscourts.gov/
ttb/may05ttb/incarceration-costs.
84. HOMELESSNESS & POVERTY, supra note 81, at 11.
85. Interview with Steven Binder, Deputy Pub. Defender, in San Diego, Cal. (July 28,
2006) [hereinafter Binder Interview (July 28, 2006)]. Most of the crimes attributed to
homeless people are disorderly conduct offenses such as illegal lodging, blocking the side-

UNIVERSITY OF SAN FRANCISCO LAW REVIEW

[Vol. 42

turbing the peace." 86 The policy behind the police issuing citations
may have been to encourage homeless individuals to leave the city.
San Diego police arrested or cited 2641 persons for illegal lodging in downtown San Diego in 2002.87 Illegal lodging is exclusively a

homeless-related offense.8 8 When police issue a criminal citation for
illegal lodging, police give the homeless person a four-by-seven inch
piece of pink paper, demanding a total bail payment of $135. This
citation also threatens to impose a maximum penalty of six-months
incarceration and a $500 fine for nonpayment. 89 Most of the homeless
people who appear today in San Diego courts for these matters end
up in jail. 90 While this gives courts an opportunity to constructively
intervene, presently, they do not. Thus, the grisly cycle continues.
The court generally sentences those who appear to fines worked off by
public or volunteer service with the vain expectation that this will resolve their homelessness.
Many of the cited homeless persons never make it to court at all.
The court then issues warrants when these individuals fail to appear.
The costs involved in this sizeable citation process could be avoided by
taking the steps necessary to actually resolve local, chronic
homelessness.
Recently, in Jones v. Los Angeles, the Ninth Circuit Court of Appeals ruled that jailing homeless persons for illegally lodging on city
streets violates the Eighth Amendment's prohibition against cruel and
unusual punishment, absent a showing by the city that adequate housing alternatives exist. 9 1
While some chronically homeless individuals may choose their
predicament, many are looking for a way to get off the streets. The
present, expensive practice of criminalizing homelessness and issuing
citations to these individuals is not a solution, but rather a policy
walk,jaywalking, drinking and urinating in public, misappropriation of a shopping cart, or
riding the trolley without paying. Id.
86. Id. (Aug. 15, 2005).
87. Ronald W. Powell, Lawsuit Challenges Ticketing ofHomeless: Lawyers Say S.D. Police are
Violating Constitution, SAN DIEGO UNION TRIB., Nov. 19, 2004, http://www.signonsandiego.
com/uniontrib/20041119/news_7ml9nohome.html.
88. Binder Interview (Jul. 28, 2006), supra note 85.
89. CAL.PENAL CODE § 647(j) (Deering 2006) (defining disorderly conduct to include
"lodg~ing] in any building, structure, vehicle, or place, whether public or private, without
the permission of the owner").
90. Based on the author's experience presiding over the in-custody misdemeanor department and the out-of-custody misdemeanor department.
91. SeeJones v. Los Angeles, 444 F.3d 1118 (9th Cir. 2006), vacated, 2007 U.S. App.
LEXIS 24201 (9th Cir. Oct. 15, 2007).

Fall 2007]

ENDING CHRONIC HOMELESSNESS

choice by local government that does precious little to solve chronic
homelessness or criminal recidivism. This policy should be discarded
in favor of other solutions recommended in this Article.
2. Jail-To-Community Connections Program
As with many other jails in the United States, the San Diego
County Jail is by far the largest "mental health institution" in the
county. 9 2 While the jail boasts an excellent in-custody mental health
clinic, there is a lack of support services for mentally-ill offenders exitingjail. 93 Without such services, mentally-ill offenders, particularly the
chronically homeless, seem inclined to repeat the offenses that caused
them to go to jail in the first place. Hence, once again, the revolving
door problem rears its ugly head.
In 1999, the San Diego CountyJail, through the persistence of its
caring staff, secured a federal grant to fund a program to help mentally disabled inmates obtain mental healthcare after release from
jail.9 4 The program, Community Connections ("Connections"), increased mental health services to outgoing inmates with severe mental
95
illnesses who were exiting the county jail.
Connections employed a number of coordinating teams to help
mentally-ill offenders integrate successfully into the community. It did
so by focusing on teaching them new skills so they would not reoffend. 96 Connections was effective because two county agencies collaboratively worked with the individual by forming a multi-disciplinary
team. 9 7 The teaming of a social worker and probation officer enhanced service provisions to the individual. 98 Connections helped alleviate barriers such as long waiting lists, cumbersome bureaucracies,
92. See Karen Welch, Mental Health Courts, www.mentalhealthworld.org/37kmw.html
(last visited Nov. 7, 2007) (stating that jails and prisons have become the largest mental
health providers).
93. Interview with Richard M. Conklin, Chief Licensed Mental Health Clinician, Med.
Servs. Div., San Diego Sheriff's Dep't, in San Diego, Cal. (Nov. 5, 2007) [hereinafter Conklin Interview (Nov. 5, 2007)].
94. Mentally Ill Offender Crime Reduction Grants, S.B. 1485, 1997-1998 Reg. Sess.
(Cal. 1998). Funding for the program was made possible because of Proposition 63, known
as the Mental Health Services Act ("MHSA") of 2004, available at http://www.dmh.cahw
net.gov/Prop-63/MHSA/docs/MentalHealth_Services ActFull-Text.pdf. MHSA received five million dollars in funding through S.B. 1485 from 1998-2003. Id.
95. Conklin Interview (Nov. 5, 2007), supra note 93.
96. CYNTHIA BuRKE, SANDAG, SAN DIEGO COUNTY'S CONNECTIONS PROGRAM BOARD OF
CORRECrIONs FINAL REPORT 3 (2004), available at http://www.sdsheriff.net/library/connections grantfinal.pdf.
97. Id. at 11.
98. Id.
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and lack of community resources through individualized case
management. 9 9
Funding for Connections ran out and the program was discontinued. Since then, the San Diego Sheriffs Department has struggled
greatly to replicate it "with bailing wire and duct tape." 10 0 The state
legislature should reestablish this program. Reinstated, this program
will dovetail with a comprehensive justice systems strategy to combat
chronic homelessness by getting mentally-disabled convicted individuals into good care. The name of this program, Connections, is emblematic. Simply referring, suggesting, or prescribing good mental
health care and appropriate, supportive housing for deeply mentallydisturbed inmates does not necessarily mean these individuals will obtain these services. An actual, physical connection must be made to effectuate the desired changes.
A program similar to Connections will help prevent homelessness
by providing good care to mentally-disabled inmates. As a result, exiting mentally-ill offenders will be less likely to relapse into homelessness. The general approach used by Connections gained national
attention, as exemplified by a best practices report regarding "community re-entry from jails for inmates with co-occurring disorders." 10'
3.

Parolee Re-Entry Program

Last year, the California Department of Corrections released
7912 adult inmates into San Diego County, 0 2 with additional parolees
coming out of the California Youth Authority ("CYA"). The CYA must
house all juvenile wards who have no family to whom to return as they
t0 3
exit custody.
99. Id.
100. Interview with Richard M. Conklin, Chief Licensed Mental Health Clinician, Med.
Servs. Div., San Diego Sheriffs Dep't, in San Diego, Cal. (Jan. 20, 2005).
101. FRED OSHER ET AL., A BEST PRACTICE APPROACH TO COMMUNITY RE-ENTRY FROM
JAILS FOR INMATES WITH CO-OCCURRINc DISORDERS: THE APIC MODEL 1 (2002), available at
http://gainscenter.samhsa.gov/pdfs/reentry/apic.pdf.
102. OFFENDER INFO. SERV., CAL. DEP'T OF CORR. & REHAB., CAL. PRISONERS AND PAROLEES 2004, at 64 (2004), available at http://www.cya.ca.gov/ReportsResearch/OffenderInfo
Services/Annual/CalPris/CALPRISd2004.pdf.
103. InterviewwithJames Pauley, Dir., Volunteers in Parole ("VIP"), in San Diego, Cal.
(Dec. 12, 2005). VIP is a non-profit organization that places California Department of Corrections and Rehabilitation Division of Juvenile Justice parolees with lawyer mentors upon
their release. Greg Moran, Youth Parole Program Leader Wins Bar Award, SAN DIEGO UNION
TRIB., May 7, 2004, http://www.signonsandiego.com/uniontrib/2004050 7 /news_7m7bar
award.html.
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Many parolees have no family willing and able to receive them
after they are released from custody. 10 4 After release, some of these
parolees reside immediately in halfway houses, clean and sober living
homes, YMCAs, or other such shelters.' 0 5 Some of these parolees take
up rehabilitative resources which could have otherwise been delivered
to them earlier while incarcerated. The just-out-of-prison population
also competes with other homeless individuals for scarce resources.
For example, a staff member of St. Vincent de Paul Village, a multifunctional shelter, 106 estimates a parolee population of ten percent at
any given moment. Of the county's parolee population, eight to ten
percent are homeless. 10 7 By this account, some 800 homeless parolees
reside in San Diego County at any given moment, a sizeable fraction
of the county's estimated 7323 homeless. 10 8
California Senate Bill 618 ("S.B. 618") set up a strengthened (pilot) prison re-entry program, with funding as of July 1, 2006.10 9 This
program contemplates individual prisoner assessments, as these individuals enter prison, and then follows them all the way through custody, with the goal to case-manage prisoners, both in and out of
custody. This comprehensive parole plan includes details such as
housing for the individual after his or her release. This program is
viewed as the modem way of doing business in corrections: the real
crime prevention model."10
Like any new idea, California's re-entry program will need legislative study. The legislature should establish a similar program for local
jails, which would afford the opportunity for the state to begin funding the housing needs of its parolees. The S.B. 618 pilot program,
104. Interview with James Pauley, supra note 103.
105. Id.
106. Interview with Joseph "Father Joe" Carroll, President, San Diego Saint Vincent de
Paul Village, in San Diego, Cal. (Aug. 10, 2006).
107. Id.
108. Reg'l Task Force on the Homeless, Regional Homeless Profile October 2006,
http://www.rtfhsd.org/indexprofile.html (follow "F. Associated Tables" hyperlink) (last
visited Oct. 27, 2007).
109. S.B. 618, 2005-06 Reg. Sess. (Cal. 2005).
The purpose of this bill is to 1) allow counties to develop a multiagency plan to
prepare and enhance nonviolent felony offenders' successful reentry into the
community, as specified; and 2) authorize the Department of Corrections to
enter into an agreement with a county or counties to implement the plan and
provide funding for the purpose of the probation department carrying out the
assessment.
Id.
110. Interview with Victoria Markey, Prob. Consultant, and former Deputy Prob. Officer, San Diego County Sheriff's Dep't, in San Diego, Cal. (Aug. 15, 2006).
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however, provides the opportunity to gather statistics as to the needs
for the various types of housing: shelter, supportive, transitional, and
more permanent low-income housing.
4.

Serial Inebriate Program

Local law enforcement spends thousands of hours responding to
drunk-in-public calls for a small population of repeat offenders costing local governments millions of dollars.1 1 1 Chronic inebriates drain
Emergency Medical Services ("EMS") and Emergency Departments
("EDs"). 112 Law enforcement and medical personnel come into contact with substance abusers daily without means to effectively address
the underlying problem.1 13 Many of these substance abusers are also
1 14
chronically homeless as well as mentally ill.
In the spirit of innovation and partnership, the San Diego Police
Department, Mental Health Systems, Inc., University of California at
San Diego Medical Center, and criminal justice agencies, developed
the Serial Inebriate Program ("SIP") to remedy the currently ineffec15
tive "revolving door" practices.'
111. Studies have documented a fifty-eight percent reduction in individual arrests and
a $55,684 a month decline in in-patient charges for individuals who accepted the Serial
Inebriate Program ("SIP") and required care. David P. Folsom et al., Prevalence and Risk
Factorsfor Homelessness and Utilization of Mental Health Services Among 10,340 Patients with
Serious Mental Illness in a Large Public Mental Health System, 162 AM.J. PSYCHIATRY 370, 376
(2005).
112. Fifty-four percent reduction in EMS contacts and ED visits; $16,960 a month decline in EMS/ED costs for individuals who accepted SIP and required care. Id.
113. Patrick O'Bryan, a Reno police officer, estimated that it cost the city about one
million dollars in hospital bills, substance-abuse treatment costs, doctors' fees, and other
expenses to treat a chronically-homeless man, Murray Barr, from 1993 to 2003. Malcolm
Gladwell, Million-DollarMurray: Why Problems like Homelessness May be Easier to Solve Than to
Manage, NEW YORKER, Feb. 13 & 20, 2006, at 96-97. Gladwell argues that placing all chronically-homeless individuals into supportive housing-instead of "managing the symptoms of
their homelessness" by funding soup kitchens and emergency shelters-is an economically
more effective approach that will actually solve homelessness. Id.
114. Interview with Richard Schnell, Sergeant, San Diego Police Dep't, and Dir., SIP, in
San Diego, Cal. (June 10, 2005).
115. Div. OF MED. EDUC., UNIV. OF SAN DIEGO SCHOOL OF MEDICINE, IMPACT OF A MULTIDISCIPLINARY SERIAL INEBRIATE PROGRAM (SIP) ON EMERGENCY CARE SERVICES IN SAN DIEGO
2 (2001), available at http://meded.ucsd.edu/assets/43/File/isp-smpl.pdf. SIP is a collaborative effort of the: County of San Diego; City of San Diego; Mental Health Systems, Inc.;
San Diego Super. Ct.; San Diego Police Dep't; San Diego City Attorney; San Diego County
Office of the Pub. Defender; San Diego Dist. Attorney; San Diego County Sheriffs Dep't;
Univ. of Cal., San Diego, Mercy & Sharp Hosps.; St. Vincent de Paul; San Diego County
Treatment Providers; San Diego County Health & Human Servs. Agency, Alcohol & Drug
Servs.
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SIP deals with individuals who have suffered multiple "drunk in
public" convictions. 11 6 The goals of SIP are: (1) to slow or stop the
revolving-door cycle of chronic alcoholics going in and out of detoxification centers, jail, and emergency rooms; (2) to divert this population off the street and into county-funded treatment programs; (3) to
reduce uncompensated costs, time constraints, and manpower burdens to healthcare, law enforcement, and judicial infrastructure; and
(4) to give people who routinely live on the street an opportunity to
11 7
create a stable mainstream lifestyle.
When these individuals appear before an arraignmentjudge, they
are now offered three choices: (1) plead guilty and serve six months
in jail custody; (2) plead guilty and agree to spend six months in an
immediate residential substance or mental health program; or (3)
plead not guilty.118 If the defendant pleads guilty and agrees to treatment, officers immediately transport the defendant from jail directly
to selected residential treatment. Should the individual violate his or
her agreement and leave treatment before fulfilling his or her required stay, these officers promptly track the individual down and
place him or her back in custody and before ajudge. 1 9 After a couple
of months in custody, the individual starts over with the residential
treatment program. SIP's success is evidenced by a 2003 University of
California, San Diego ("UCSD") study which showed an eighty percent reduction in EMS transport and a ninety-two percent reduction
in UCSD emergency department visits by SIP clients. 120 Otherjurisdic12 1
tions have implemented programs similar to the SIP program.
116.

CAL. PENAL CODE § 647(f) (Deering 2006).

117. Press Release, City of San Diego, Federal Government Lauds Local Efforts to End
Chronic Homelessness (Sept. 14, 2004), available at http://www.sandiego.gov/cpci/press/
040914.shtml.
118. Interview with Richard Schnell, supra note 114.
119.

See CAL. PENAL CODE § 647(0.

120.

SAN DIEGO HOUSING COMM'N, MENTAL HEALTH SYSTEMS SERIAL INEBRIATE PROGRAM

TRANSITIONAL

HOUSING

GRANT

3,

available at http://www.sdhc.net/Min&Agendas&

Reports/Authority/Reports/HCR04-045.pdf.
121. For example, Santa Monica's Serial Inebriate Outreach Program ("SIOP") "provides intervention and an offer of treatment and services to serial inebriates arrested and
transported to Santa Monica jail." City of Santa Monica, Homeless and Low Income Services, http://santa-monica.org/hsd/services/lhomeless.htm (last visited Sept. 11, 2007);
see also News Release, HUD, HUD Awards $10 Million to Help Provide Permanent Housing
for Persons Experiencing Chronic Homelessness: Funding Targeted to Persons Living on
the Streets and Addicted to Alcohol (Aug. 10, 2005), available at http://www.hud.gov/
news/release.cfm?content=pr05-105.cfm (listing communities that received HUD grants to
help homeless persons who suffer from chronic alcoholism).
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SIP aims to significantly reduce the uncompensated costs, time
constraints, and manpower burdens to San Diego County's healthcare, law enforcement, and judicial infrastructure. 122 SIP is nationally
recognized as a paradigm shift away from an autonomy model of service-agencies acting in isolation-to a model of collaboration of
agencies with an agreed upon goal.1 23 SIP provides a unique and costeffective solution to the unsuccessful, yet all too common, revolvingdoor methods of dealing with the difficult and otherwise hopeless
population of chronically homeless alcoholics.
5.

Special Sentencing Guidelines for Mentally-Ill Veterans

War veterans make up a significant percentage of the chronicallyhomeless population. And while the exact numbers of this sub-population are unknown, the overall percentage of the general homeless
population who are veterans is anywhere between twenty-three percent 124 and approximately forty percent.1 25 The San Diego Regional

Task Force on the Homeless stated that between 1137 and 1251 homeless people identify themselves as veterans.1 26 Many suffer from
unique mental disorders (i.e., Post-Traumatic Stress Disorder, Gulf
1 27
War Syndrome) in higher percentages than others.
Homeless war veterans, much like other chronically-homeless individuals, cycle in and out of jails for minor crimes. These individuals
also burden the justice system. The courts, jails, and other components of the justice system are costing taxpayers money by simply incarcerating these individuals.
122. Mike Mitka, Chronic Homeless in Intervention Spotlight, 295 J. AM. MED. ASS'N 20
(2006) ("[E]stimated decrease[s] in total monthly charges [included] ... $5662 in emergency medical services, $12,006 in emergency departments, and $55,684 in inpatient
services.").
123. MARTHA R. BURT ET AL., STRATEGIES FOR REDUCING CHRONIC STREET HOMELESS_
NESS: FINAL REPORT 21 (2004), available at http://www.huduser.org/Publications/PDF/
ChronicStrtHomeless.pdf.
124. CMrY. PLANNING & DEV. OFFICE, HUD, COORDINATING STRATEGIES TO ADDRESS THE
NEEDS OF HOMELESS VETERANS 1 (2002), available at www.hd.gov/offices/cpd/about/hud
vet/pdf/rescoordguide.pdf.

125. NCH, HOMELESS VETERANS (2007), available at http://www.nationalhomeless.org/
publications/facts/veterans.pdf.

126.

San Diego Reg'l Task Force on the Homeless, Regional Homeless Profile October

2006, at 53 (Oct. 2006), http://www.rtfhsd.org/index-profile.html
and Homelessness" hyperlink).

127.

JOHN DRISCOLL, NAT'L COAL. OF HOMELESS VETERANS,

(click on "I. Veterans

REPORT OF THE VETERAN

HOMELESSNESS WORK GROUPS AT THE NAT'L SYMPOSIUM FOR THE NEEDS OF YOUNG VETERANS

1 (2002).
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California Assembly Bill 2586 encouraged sentencing judges to
refer war veterans convicted of criminal offenses as a result of "posttraumatic stress disorder, substance abuse, or psychological problems
stemming from service in the United States military" to particular
treatment centers. 128 The bill passed and was signed into law effective
January 1, 2007.129 Al Pavich, the author of this bill, has written a
number of pre-sentencing letters for convicted veterans, saying that
this law has produced useful results. 130 In view of the nation's burgeoning veteran population, and its impact on the nation's homeless
population, other jurisdictions would benefit from a similar law. It
would also be a constructive step to include with such a law funding
for housing for homeless veterans. If the homeless veteran sub-population were provided housing, a huge fraction of the problem of
chronic homelessness would be solved.
The needs of chronically-homeless veterans differ from the needs
of other homeless individuals. By enacting a law that recognizes these
differences and provides assistance specially geared toward veterans,
state legislatures will enable justice systems to reduce homelessness
and recidivism among this group.
C.

Civil Justice System

Chronically-homeless individuals, whether they suffer from
mental disabilities or not, often find themselves in civil court before
they enter the criminal justice system. Therefore, it is imperative to
determine how the justice system can intervene at this entry-point to
prevent homelessness and recidivism prior to the individual entering
the criminal justice system.
1. Lanterman-Petris-Short Act: Mental Health Court
Currently, many individuals-including the chronically homeless-who are mentally ill, incompetent, or impaired by substance
abuse are unable to exercise their legal rights. One study estimates
that about one-third of the homeless population has mental health
problems. 13 ' As a response to these concerns, the California legisla128.

Assemb. B. 2586, Stats 2006 ch 788, 2005-2006 Leg. Sess. (Cal. 2006).

129.

CAL. PENAL CODE § 1170.9 (Deering 2006 & Supp. 2007).

130. Telephone Interview with AIJ. Pavich, former President/CEO, Veteran Village of
San Diego, in San Diego, Cal. (Nov. 3, 2007).
131. Pamela J. Fisher et al., Mental Health Problems Among Homeless Persons: A Review of
EpidemiologicalResearch From 1980 to 1990, in TREATING THE HOMELESS MENTALLY ILL: A
TASK FORCE REPORT OF THE AMERICAN PSYCHIATRIC ASSOCIATION 75, 76 (Richard H. Lamb et

al. eds., 1984).
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ture passed the Lanterman-Petris-Short Act of 1967132 ("LPS"). The
legislature intended the act to "provide prompt evaluation and treatment" for mentally-disabled individuals, "safeguard individual rights
through judicial review," and provide conservators for "gravely disabled persons."1 33 This law provides "gravely disabled" individuals with
a conservator who has the power to decide matters such as medical
13 4
decisions and where the person will live.
An LPS mental health court is a civil court department which
considers issues of mental competency apart from the criminal courts.
The court assesses an individual's competency and assigns the individual an LPS conservator if deemed necessary. While this type of civil
court exists in California, it is not always utilized effectively. Currently,
many chronically-homeless individuals who qualify for such a mental
health conservatorship under law are simply not brought to this court
for consideration. Whether due to the controversial nature of the
LPS's ability to involuntarily commit an individual or otherwise, these
135
people are not getting the help they need.
Therefore these individuals, homeless and not receiving their legally entitled support, are found today cycling painfully and expensively through the county's health care and justice systems.
The LPS conservatorship system was designed to support deeply
mentally-ill Californians so that they could live a civilized life in their
communities. If the LPS mental health court would properly work for
presently homeless and disabled individuals, these individuals would
not be cycling through the courts, jails, and healthcare systems.
2.

Landlord-Tenant Courts

San Diego County's present record-high housing and rental
prices, coupled with its relatively low wages, makes it consistently one
of the least affordable areas in the country. 136 San Diego is today confronted by a major low-income housing crisis, and as a result the number of homeless individuals has increased.
132. CAL. WELF. & INST. CODE §§ 5000-5466 (Deering 2006).
133. Id. § 5001.
134. Id. §§ 5353, 5355, 5357.
135. For further information regarding the controversial nature of LPS, see Carol A.B.
Warren, Involuntary Commitment for Mental Health Disorder: The Application of California'sLanterman-Petris-ShortAct, 11 LAw & Soc'y REv. 4, 629 (1977).
136. Nat'l Ass'n of Home Builders ("NAHB"), The NAHB/WelIs Fargo Housing Opportunity Index, http://www.nahb.org/page.aspx/category/sectionD=135 (click on "The
NAHB/Wells Fargo Housing Opportunity Index (1991- current)" hyperlink) (last visited
Dec. 21, 2007).
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Some families evicted each month in downtown landlord-tenant
("LT") courts are thereby made homeless. 13 7 While these people are
not necessarily chronically homeless, they do compete with the chronically homeless for shelter and other services. In addition, these individuals, having no place to go, are more likely to be charged with
homelessness crimes such as trespass and disorderly conduct.
San Diego's Section 8 housing program ("Section 8"), the largest
federally-funded program in the city, provides rental assistance subsidies for the poor. 138 When LT courts evict Section 8 recipients for
failure to pay rent or otherwise, these individuals thenjoin the chronically homeless out on the streets. While it is difficult to determine the
exact figures for how many evicted individuals become homeless, it is
highly probable that many individuals, whose only means of housing
was through Section 8, end up with no other means of housing. Furthering this problem is the fact that HUD budget cuts have led to a
139
shortage of supportive housing funds.
In order to address this underlying cause of homelessness, San
Diego should adopt a Philadelphia-style mechanism. 40 This mechanism requires the cooperation of landlord attorneys, the Legal Aid
Society and other defense counsel, and the City Housing Commission.' 4 1 The goal of this mechanism is to prevent evictions where possible through early intervention, and to assist those facing eviction
obtain shelter. 142 A small task force, including the court, should be
assembled to work on this problem to minimize the eviction of indi43
gent individuals and families.
To prevent Section 8 evictions, the court and the city must (1)
establish a case-management component to assist people prior to the
start of eviction proceedings; (2) establish a small funding pool to provide, on an emergency basis, the typically small rent arrearage; (3)
137. Consensus of several leading landlord and tenant attorneys and members of the
Justice Systems Team.
138. Interview with Daniel Morales, Cmty. Servs. Liaison, San Diego Housing Comm'n,
in San Diego, Cal. (Jan. 2, 2007); see 42 U.S.C. §1437 (2006).
139. H.R. Res. 5576, 109th Cong. (2007) (limiting HUD spending to amounts set forth
in budget estimates submitted to Congress); H.R. Res. 3058, 109th Cong. (2006) (decreasing HUD budget by $2.8 billion or nine percent).
140. Office of Emergency Shelter & Servs., City of Pa., Creating Homes, http://www.
phila.gov/oess/10-year-plan.html (last visited Nov. 15, 2007) (emphasizing eviction prevention strategies for at-risk populations with the use of (1) advocates at eviction court, (2)
emergency rental assistance, and (3) early intervention efforts).
141. LEADERSHIP COUNCIL PLAN, supra note 27, at 21.
142. Office of Emergency Shelter & Servs., supra note 140.
143. LEADERSHIP COUNCIL PLAN, supra note 27, at 21.
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enact a local ordinance, applicable to subsidized housing only, permitting tenants to pay arrearages and thereby retain the housing; and (4)
educate judicial officers in the natural consequences of homelessness
in order to encourage a liberal interpretation of California Code of
Civil Procedure section 1179.144

Furthermore, the United Way of San Diego should develop a onepage hand-out for selective use by judicial officers, attorneys, and
court bailiffs that lists available housing or shelter options in the San
Diego community.
Even with these attentions, there will still be evictions that result
in homelessness; but implementing alternative means of addressing
the problems that lead to eviction will minimize evictions. By preventing homelessness before the individual comes into contact with the
criminal justice system, LT courts will contribute to reducing both
criminal recidivism and chronic homelessness.
D. Justice System Components Outside the Courtroom
The justice system would not have to deal with as many chronically homeless individuals if there were other mechanisms in place to
help these individuals with their legal issues. The following sections
introduce two mechanisms that may help the chronically homeless
rectify their situation and avoid entering the justice system altogether.
1. Homeless Court Program
San Diego Superior Court's Homeless Court Program ("HCP") is
a special session exclusively for homeless defendants-an informal
court convened within homeless shelters-to resolve outstanding misdemeanor offenses, infractions, and warrants. 1 45 This program needs
to be understood, preserved and adopted by other municipalities.
HCP was an outgrowth of Stand Down, an annual event in San
Diego that allowed homeless veterans an opportunity to interact and
form ties with peers and volunteers while receiving vital services. 146 At
the conclusion of the first Stand Down in 1988, 116 of 500 homeless
veterans stated that their greatest need was to resolve outstanding warrants. 147 In 1989, the San Diego Superior Court set up a special court
144. CA .. C[v. PROC. CODE § 1179 (Deering 2005) (stating that in "areas of extreme
hardship" tenants may avoid forfeiture (eviction) by paying the rent costs and fees plus
arrearages).
145. HOMELESS COURT PROGRAM, supra note 47, at 13.
146. Id. at 10.
147. Id. at 10-11.
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at Stand Down.' 4 8 The Stand Down court resolved 4895 cases between
1989 and 1992.149 This special court became known as HCP and expanded to serve battered and homeless women (1990), residents at
the city-sponsored cold weather shelter (1994), and the general home5
less population in local shelters (1995).1 0
HCP builds on partnerships between the court, local shelters, and
15 1
It
service agencies, plus the local prosecutor and public defender.

works to resolve the problems that homelessness presents with practical solutions. Instead of bringing individuals into custody, prosecutors
and public defenders agree to work with the homeless defendant.
These defendants recognize that working with the homeless service
15 2
agencies is more constructive than spending time in custody.
HCP reduces court and jail costs, builds community collaborations, improves access to courts, and assists homeless people in accessing vital jobs and services.1 53 HCP helps the community by engaging

homeless people in gainful activity, thereby removing them from
doorways, parks, and other public areas where they are unwanted and
more susceptible to arrest. 154 In this way, this program reduces both
chronic homelessness and criminal recidivism.
2.

County Public Law Library
Currently, in many cities, public law libraries-though ostensibly

public-do not provide help and support to some of the individuals
desperately in need of their services. For example, a public law library
is a good resource for pro se litigants to gain legal knowledge, as well
as for homeless individuals to find information on housing options.
But public libraries are becoming increasingly hostile to these
patrons.155

Public law libraries can also be classified as a component of the
justice system because they provide legal access to the public. And
while the impact law libraries have on homelessness may seem mini148.
149.
150.
151.
152.
153.
154.
155.

Id. at 11.
Id.
Id.
Id. at 14.
Id. at 16.
Id. at 13.
Id. at 14.
See Ayesha Akram, Homeless Barred from Web: New Rule Limits Library Usage, CITY
LIMITS WKLY. ONLINE, Mar. 13, 2006, http://www.citylimits.org/content/articles/view
article.cfm?article-id= 1868 (stating that a New York City Public Library policy requiring
library cards to access the Internet precludes homeless people, who do not have addresses
and thus cannot obtain library cards, from accessing the Internet).
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mal, they can provide help. Because more fortunate individuals have
other means of accessing the law, public law libraries are necessary for
those who do not have other alternatives.
A partnership was created six years ago between the San Diego
County Public Law Library and the San Diego County Bar Association's Volunteer Lawyer Program. 156 The library provided the office
and the Bar Association provided the manpower. Currently, with four
branches in the county, this partnership has been serving an increas1 57
ing number of pro se litigants.
The program provides pro se litigants with twenty-minute appointments. Typically, these individuals need significant legal assistance. With such assistance, justice becomes more accessible, and the
courts are much more likely to efficiently sort out the necessary elements of a case. A program such as this can provide crucial guidance
to a group of individuals like the chronically homeless who desperately need it.
While there are no statistics on the number of chronically-homeless individuals who access the law library, the sheer number of participants in HCP, 158 as well as the various homeless defendants cycling
through the justice system, stand as testimonials that homeless individuals suffer from legal problems in addition to their precarious situations. Public law libraries can provide another avenue for chronicallyhomeless individuals to find legal help and shelter assistance.
IV.

Conclusion

Chronic homelessness is an American national scandal. It is time
to put an end to it. Homeless individuals end up continuously cycling
through the justice systems, unable to get the help they need to escape out of the revolving door. While justice systems are not solely
responsible for eradicating homelessness, they have a duty to prevent
criminal recidivism, which implies that they also have a duty to assist
homeless individuals find shelter and other assistance so that they do
not repeat their crimes. While the justice system will not always suc156. Interview with Charles Dyer, Chair, Law Librarians Working Group of the SelfRepresented Litig. Network, and former Dir., San Diego County Pub. Law Library, in San
Diego, Cal. (Jul. 14, 2005).
157. Id. (Nov. 5, 2007) ("The percentages grew from around thirty percent at the Main
Library in 1988 to around forty-five percent in 2004, and from around fifty percent at the
three branches to around seventy percent over the same period.").
158. See supra Part III.D.1.
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ceed with chronically-homeless individuals, they have the duty to at
least meaningfully try.
For the chronically homeless, a community's justice system and
its components are generally central entry-points. These entry-points
need to be made consistently functional. As chronically-homeless people are either unable to help themselves or resistant to mere suggestions that they voluntarily obtain help, a functional justice system must
use the law to get these individuals permanently off the streets.
Using San Diego as a factual example, this Article has presented a
mosaic of intervention-solutions that include all the various components of our justice systems. These recommendations must be examined and adopted by municipalities elsewhere. Only then can we
make the plan to end chronic homelessness a reality.
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